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HIGH COURT JUDGMENTS

Insurance
Joinder of third party insurer – “matter” and 
federal jurisdiction

In CGU Insurance Limited v Blakely [2016] 
HCA 2 (11 February 2016) the High Court 
upheld a decision to join a third party insurer 
to determine the insurer’s liability to indemnify 
a defendant. Liquidators of Akron Roads 
Pty Ltd commenced proceedings under the 
Corporations Act 2001 (Cth) against directors 
of Akron seeking recovery of money paid 
in breach of directors’ duties. The directors 
claimed on a professional indemnity insurance 
policy with CGU. CGU denied that the policy 
applied. The liquidators of Akron sought to 
join CGU to the proceedings against the 
directors, seeking a declaration that CGU was 
liable to indemnify the directors in respect 
of any judgment obtained. CGU argued that 
the Court had no jurisdiction to join it as there 
was no “matter” or controversy between the 
liquidators and CGU – the declaration sought 
was contingent and hypothetical. Further, the 
claim offended privity of contract principles 
as the liquidators were not parties to the 
insurance contract. (CGU also disputed they 
were liable under the policy.) The Court held 

that there was a sufficient dispute between 
the liquidators and CGU for there to be a 
“matter”, for a declaration to be sought and 
for CGU to be joined: (i) CGU had denied 
liability under the policy, which denial was 
not accepted by the directors or liquidators; 
(ii) if the Court was to find for the liquidators 
in their claim against the directors and to find 
that the insurance policy applied, CGU would 
be liable to pay money to the directors; and (iii) 
the liquidators would have a priority claim on 
any payout under the Corporations Act (or the 
Bankruptcy Act 1966 (Cth)). The Court also 
held that the whole of the proceedings were 
in federal jurisdiction, as the claim depended 
on liabilities arising under federal laws. French 
CJ, Kiefel, Bell and Keane JJ jointly; Nettle J 
concurring. Appeal from Court of Appeal (Vic) 
dismissed.

Migration
Offshore detention – executive and legislative 
power – Act of State

In Plaintiff M68/2015 v Minister for 
Immigration and Border Protection [2016] 
HCA 1 (3 February 2016) the High Court held 
that the Commonwealth’s involvement in the 
detention of the plaintiff in Nauru was valid. 
The plaintiff claimed that laws authorising the 
Commonwealth give effect to arrangements 
for offshore detention on Nauru, including 
to detain her, were invalid because they 
transgressed the limits on executive detention 
set down in Lim v Minister for Immigration 
(1992) 176 CLR 1 and were not supported 

by a head of power. Further, any Nauruan 
law relied on by the Commonwealth was 
invalid under the constitution of Nauru. The 
Commonwealth argued that the Lim limit 
did not apply as the detention was in fact 
being imposed by Nauru under its laws (and 
the Court could not inquire into the validity 
of those laws); the executive’s action was 
authorised by s198AHA of the Migration 
Act 1958 (Cth); and the Lim limits, if they 
did apply, were not transgressed in this 
case. French CJ, Kiefel and Nettle JJ held 
(Keane J concurring) that the detention was 
imposed by Nauru, under its laws, and not 
by the Commonwealth. Lim does not apply 
to the Commonwealth’s participation in such 
action offshore. Further, s198AHA was valid 
and authorised the Commonwealth’s action. 
Bell and Gageler JJ, writing separately, held 
that the Commonwealth was detaining the 
plaintiff, that the Commonwealth’s action 
was authorised by s198AHA (which was 
valid), and that the Lim principles applied to 
the situation, but were not breached in this 
case. Gordon J dissented, finding that the 
Commonwealth was detaining the plaintiff, 
that the Lim principles applied, and that the 
Commonwealth’s actions went beyond the 
Lim limits. The Court unanimously held that it 
could not examine the constitutional validity 
of the Nauruan laws. Answers to Special Case 
given. n

Andrew Yuile is a Victorian barrister, ph (03) 9225 7222, 
email ayuile@vicbar.com.au. The full version of these 
judgments can be found at www.austlii.edu.au. 
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LIV MEDIATOR 
ACCREDITED SPECIALISTS

DELACY MEDIATION

Contact: Ian DeLacy
Address: 780 Redesdale Road, Kyneton VIC 3444
Ph: 03 5423 4175 Mob: 0427 571 073 
Email: delmed@vic.chariot.net.au 
Website: www.delacymediation.com.au 

Ian has practised as a mediator on a full time basis for many years  
with a high success rate throughout Victoria. 

Principal Mediator at VCAT since 2010.

ROB GOLDSTEIN MEDIATION

Contact: Rob Goldstein
Address: Level 7, South Tower Rialto, 525 Collins Street,  
   Melbourne VIC 3000
Mob: 0423 384 823
Email: rgoldstein@rgmediation.com.au
Website: www.robgoldsteinmediation.com.au

Rob is an accredited specialist mediator conducting a dedicated mediation 
practice since 2009. He is briefed primarily in commercial, property, franchise 
employment and TFM disputes.

ROGER BATROUNEY

Contact: Roger Batrouney
Address: 485 La Trobe Street, Melbourne VIC 3000
Ph: 03 9602 8659 
Email: roger.batrouney@slatergordon.com.au

• LIV Accredited Specialist in Mediation and also in Environment 
Planning & Local Government Law.

• Wide range of practice areas over 47 years.

• Experience in many mediations of a commercial, planning or estate 
litigation matter.

MCFARLANE LEGAL CONFLICT RESOLUTION

Contact: Tim McFarlane
Address: 470 Bourke Street, Melbourne VIC 3000
Ph: 03 9602 5440 
Email: tim@mcfarlanelegal.com.au 
Website: www.mcfarlanelegal.com.au 

Principal Tim McFarlane together with Jonathon Mott, Robert Cornall AO and 
Michael Tehan practise solely in the area of resolving disputes using alternative 
dispute resolution techniques – predominantly mediation and facilitation.  
They are experts in the area and have an enviable track record of resolving the 
great majority of disputes. 

LIV accredited specialists in mediation 
are recognised for their expert skills and 
enhanced knowledge to deliver superior 
outcomes for clients. To find an LIV 
accredited specialist, browse the listings 
below or contact special@liv.asn.au for a 
full list of accredited specialists.

MALCOLM HASTINGS

Contact: Malcolm Hastings LL.M. (Melb.)
Address: 45 Soho Road, Drysdale VIC 3222
Ph: 03 5251 3277
Email: maljanhastings@bigpond.com 

LIV ACCREDITED SPECIALIST MEDIATOR.
NATIONALLY ACCREDITED.

 
MALCOLM HASTINGS LL.M. (Melb.)
Lawyer Mediator


